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11th May 2015
Dear Kevin,

RE: Cambrian Stone Limited: Port Talbot Steelworks, Review or environment permit no. EPR/BL5636IF

Thank you for the opportunity to comment on the above draft permit.

For the reasons set out below, we do not accept the change in classification for activities involving air-cooled blast furnace slag from section 3.5 of Schedule 1, Part 2 to the Environmental Permitting (England and Wales) Regulations 2010 (“EPR”) to section 5.4.

Section 5.4 expressly relates to disposal, recovery or a mix of disposal and recovery of non-hazardous waste. Following amendments made to section 5.4 in 2013 to implement the Industrial Emissions Directive (“IED”), this includes the disposal/recovery of non-hazardous waste where such disposal/recovery involves the treatment of slags and ashes. Therefore, while we recognise that some activities involving the treatment of slags and ashes may be regulated as Part A(1) activities under section 5.4, this can only be the case where such slags and ashes are classified as waste. 

The IED did not amend the legal definition of waste and it does not follow from the amendments to section 5.4 of EPR Schedule 1 Part 2 that slags and ashes will always be classified as waste. In cases where the slags and ashes are not classified as waste, treatment of them cannot amount to the disposal/recovery of non-hazardous waste.

Like any substance, slags and ashes will only be classified as waste where they fall within the definition in Article 3(1) of the Waste Framework Directive (“WFD”): “any substance or object which the holder discards or intends to or is required to discard”. Where a substance falls within the definition of by-products in Article 5 of the WFD it is not waste.

Prior to the current permit review, Natural Resource Wales accepted that both granulated and air-cooled blast furnace slag was a by-product of the steelmaking industry. For air-cooled slags, some processing has always been required but this has, until now, been accepted by NRW as normal industry practice. Therefore, it has been accepted that air-cooled blast furnace slags meet the criteria for by-products set down in Article 5 of the WFD. In particular, it has been accepted that the material meets the criterion at Article 5(1)(b): that it “can be used without further processing other than normal industry practice” (emphasis added). 

As you know, EU guidance on waste and by-products issued on 21 February 2007 (COM (2007) 59: Communication from the Commission to the Council and The European Parliament on the Interpretative Communication on waste and by-products) confirms that nature of blast furnace slag as a by-product. It states (Annex 1, section 1 Slags and Dusts from Iron and Steel Production):

“Blast furnace slag is produced in parallel with hot iron in a blast furnace ... A technical choice is made at the start of the production process that determines the type of slag that is produced. Moreover, use of the slag is certain in a number of clearly defined end uses and demand is high. Blast furnace slag can be used directly at the end of the production process, without further processing that is not an integral part of this production process ... This material can therefore be considered to fall outside the definition of waste.” (emphasis added)

This guidance is recognised in DEFRA’s own guidance on the definition of waste (Guidance on the Legal Definition of Waste, August 2012). It states, at paragraph G3.108 on page 48, that:

“Article 5 of the WFD does not preclude further processing which is “normal industry practice”... An example of the European Commission’s approach is given in its guidance on by-products ... regarding blast furnace slag. Whilst this slag needs to be ground up so that it can be used for construction purposes, ding so is not regarded as further processing prior to re-use; and the Commission concludes that: “This material can therefore be considered a by-product and fall outside the dentition of waste.”
While the above EU and UK guidance pre-dates the IED, as we have said the IED did not amend the legal definitions of waste or by-products. 
There has also been no change in the production method for air-cooled blast furnace slag and there is therefore no reason to conclude that it no longer meets the criterion in Article 5(1)(b). 

Given that there has been no change to the legal definitions of waste and by-products and given that there has been no change in the processing of air-cooled blast furnace slag, we cannot accept that NRW now classifies this product as waste. It follows that we do not accept that activities involving this product now amount to the disposal/recovery of non-hazardous waste or that processing of the slags falls within section 5.4. 

We would add that our position is consistent with the Environment Agency’s approach to the environmental permit issued to East Coast Slag Products Ltd for the Scunthorpe Aggregate Processing facility. In that permit, both granulate and air cooled blast furnace slag is recognised as a section 3.5 activity. 

This is clearly a fundamental issue that must be resolved prior to final determination of the permit review. We have additional comments on the draft permit but it would seem sensible to resolve this principal issue before addressing any points of detail in the permit. Therefore, we would propose that the review period is extended beyond the current deadline of 18th May 2015.

We look forward to hearing from you as soon as possible. [We would be happy to meet with you and the Sector Lead if it would assist to discuss matters further.
Yours sincerely
Kirston Elton
Compliance and Permitting Manager
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