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Natural Resources Wales Permitting Decisions

Refusal of permit application PAN-020478
We have decided to refuse the permit application for a groundwater discharge activity serving The Cedars operated by Lowe Holdings.
The applicant is Mr Andrew Harrison on behalf of Lowe Holdings.
The facility location is The Cedars, Abergavenny Road, Goytre, Penperlleni, Pontypool, Torfaen, NP4 0AD.
The proposed discharge was for a groundwater discharge of 4.6 cubic metre a day of domestic sewage effluent. The effluent would originate from a café/restaurant business centre.  The treated sewage would be discharged directly into Usk Devonian Old Red Sandstone which forms part of the River Usk/ Afon Wysg network. The business premises was previously a designated forestry commission building and now comprises of offices and a café. An existing ongoing discharge is present with the applicant wanting to improve the infrastructure for the betterment of the environment and the area. The application has entailed ongoing discussions with NRW land management to acquire nearby land to construct an infiltration system under a newly proposed parking area. 
We consider in reaching that decision we have taken into account all relevant considerations and legal requirements.

Purpose of this document

This decision document:

· explains how the application has been determined

· provides a record of the decision-making process 
· shows how all relevant factors have been taken into account. 

Unless the decision document specifies otherwise, we have accepted the applicant’s proposals.

Structure of this document

· Compliance Assessment of Welsh River SACs against Phosphorous targets
· Annex 1 the Key Issues and reasons for refusal 
Compliance Assessment of Welsh River SACs against Phosphorous targets

In 2021 NRW published a report which shows that five (Dee, Cleddau, Teifi, Usk, Wye) of the nine Special Areas of Conservation (SAC) rivers in Wales are failing to meet the targets set out by the Joint Nature Conservation Committee (JNCC) in 2016 to protect the SAC’s (Natural Resources Wales / Update to phosphorus targets for water bodies in Special Area of Conservation (SAC) rivers in Wales ).
As a consequence, we updated our Planning Advice to Local Authorities in relation to developments in SAC catchment areas (Natural Resources Wales / Advice to planning authorities for planning applications affecting phosphorus sensitive river Special Areas of Conservation ) and also developed a permitting policy for new discharges that contain phosphates within these SAC catchments. Our permitting policy states that applications for these new discharges are to be refused on the basis that additional phosphorus loading to the catchment of a SAC river that is already failing its Conservation Objectives in relation to phosphorus, will further undermine those objectives and have an adverse effect on site integrity. Development within already failing SAC catchment may only proceed if they demonstrate no additional phosphorus loading i.e. the development is ‘Nutrient Neutral’ ( Natural Resources Wales / Principles of nutrient neutrality in relation to development or water discharge permit proposals ).
Annex 1: Key Issues and reasons for refusal
As your application involves a new discharge within one of the five failing catchments, we have decided to refuse the application PAN-020478 for an environmental permit to allow a groundwater discharge activity. An application was received 16/01/2023 for a new bespoke groundwater discharge for the site. The discharge would be via a drainage field filtering into unnamed tributary of the River Usk/ Afon Wysg at National Grid Reference (NGR) SO 32052 05864.

The impacted watercourse forms part of a designated site: River Usk/ Afon Wysg Catchment Special Area of Conservation (SAC), designated under the Conservation of Habitats and Species Regulations 2017 and is also a Special Site of Scientific Interest (SSSI).

The decision to refuse the permit application is based on our assessment of the potential environmental impact on the SAC. It can be demonstrated that the proposed discharge would have an ‘Adverse Effect on Integrity’ (AEoI) of the designated site.
How we reached our decision

The River Usk/ Afon Wysg and its tributaries represent a large, linear ecosystem. It acts as an important wildlife corridor, an essential migration route and a key breeding area for many nationally and internationally important species. The River Usk/ Afon Wysg  SAC is designated for the species, habitat types and general site characteristics listed below (Natural Resources Wales / Find protected areas of land and sea). 
Table 1. River Usk designated species and habitats.

	
	Common Name
	Scientific Term

	1. 
	Bullhead
	Cottus gobio

	2. 
	River lamprey
	Lampetra fluviatilis

	3. 
	Brook lamprey
	Lampetra planeri

	4. 
	Twaite shad
	Alosa fallax

	5. 
	Allis shad
	Alosa

	6. 
	European Otter
	Lutra lutra

	7. 
	Sea lamprey
	Petromyzon marinus

	8. 
	Atlantic salmon
	Salmo salar

	9. 
	Rivers with floating vegetation often dominated by water-crowfoot
	Water courses of plain to montane levels with Ranunculion fluitantis and Callitricho-Batrachion vegetation


To determine whether the development may have an AEoI on the SAC, there is a need to demonstrate a pathway for additional phosphorus produced by the development to reach the SAC.
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Figure 1: Map showing pathway between development and SAC  

The Core Management Plan for the SAC provides the water quality targets for each watercourse within the SAC network, with the proposed discharge going to; River Usk/ Afon Wysg, water body WFD identification number GB109056040083. The achievement of these targets is a Conservation Objective of the Core Management Plan and include Atlantic Salmon, European Otter, Sea, River and Brook Lamprey, Bullhead, Twaite shad, Allis shad and watercourses of plain to montane levels with the Ranunculion fluitantis and Callitricho-Batrachion vegetation. The ortho phosphate as P target for the River Usk/ Afon Wysg is 0.05 mg/l.  
The application review revealed several concerns which, unless addressed, would result in the further detrimental impact of the surrounding River Usk/ Afon Wysg catchment. 
Notably, the calculation of the effluent volume applied for (4.6 m3) has not been sufficiently evidenced. The application form refers to average daily transactions and a system manufacturer to compute the worst case scenario but no supporting documentation detailing how this figure has been calculated has been submitted. There is also reference to a domestic property although only 2 people are accounted for, and an incorrect reduction (0.8) has been assigned to this part of the calculation.
The given number of businesses occupying the space, including Baffle Haus café, and the popularity of the site do not seem to be accurately expressed in the volume proposed. Further evidence, such as water meter readings, or alternative evidence, would likely need to be provided to confirm the actual discharge occurring at the location.

The effluent volume should be based on the maximum daily loading at full capacity. It should include all waste effluent streams that the sewerage system serves. As such, the volume provided should be sufficiently evidenced. Upon provision and confirmation of the total efflucent volume, use of PTP or septic tank, and design and location of the drainage field, then more detailed groundwater risk assessments can be appropriately undertaken. 

Furthermore, no suitable proposed plan or size of drainage field has been provided to support the application. The size of drainage field should be based on the maximum daily effluent loading and calculated percolation rates. There are currently no percolation tests having been undertaken and the results presented.

Drainage fields should be designed and installed in accordance with British Standard BS 6297 Code of practice for the design and installation of drainage fields for use in wastewater treatment.

The proposal to site a car park on top of the drainage field raises significant concerns. This goes against British Standard BS 6297 and Building Regulations Part H Drainage and Waste Disposal. The drainage field should not be covered by a surface which is air and water impermeable, or subject to heavy loads which could compact and/or damage the system.

Additionally, whilst the Cedars is a former Forestry Commission Office and was once part of the Welsh Government Woodland Estate, the transfer deed contains covenants but does not provide rights, for the benefit of the property, to discharge wastewater into the retained WGWE land. NRW expect waste water to be treated entirely within the boundaries of the Cedars and there should be no discharge onto the WGWE, as stated within the Land Management response to the applicant.
Therefore, the proposed drainage improvements beyond the property boundary cannot be made without NRW’s approval, acting in the capacity of agent for the landowner.

Furthermore, the adjoining woodland is classified as Ancient Woodland so to install an infiltration system could potentially cause significant damage to the surrounding forestry. The land immediately adjacent to The Cedars is an area of restoration and was recently replanted. Therefore, the extent of land potentially offered is constrained and it is not certain that the space available is adequate for the required infiltration system. 
Environmental Impact 

Phosphorus is usually considered the “limiting nutrient” in aquatic ecosystems (National Aquatic Resource Surveys, 2017, Environmental Protection Agency USA) meaning that the available quantity of this nutrient controls the pace at which algae and aquatic plants are produced. In appropriate quantities, phosphorus can be used by vegetation and soil microbes for normal growth. However, in excess quantities, phosphorus can lead to water quality problems such as eutrophication and harmful algal growth. Some aquatic resources, such as wetlands, naturally serve as sinks for phosphorus found in sediments or dissolved in water. However, since phosphorus generally occurs in small quantities in the natural environment, even small increases can negatively affect water quality and biological condition.

NRW has an obligation to afford sufficient protection to species and habitats within sites designated under the Conservation of Habitats and Species Regulations (HSR).

Legislative Framework

Conservation of Habitats and Species Regulations 2017 + The Habitats Directive (92/43/EEC)
In 2019 the European Court of Justice ruled that for ‘designated sites’ where the conservation status is unfavourable then authorising activities that affect the ecological situation is “necessarily limited”. ‘Designated sites’ in this instance refers to Special Areas of Conservation (SAC), Ramsar, Special Protection Areas (SPA) and potential SPA sites. Additionally, the law stated that any developments in their respective catchments would have to demonstrate that there would be no likely significant effect (LSE) from the development on the downstream designated site. 
Environmental Permitting (England and Wales) Regulations (EPR) 2016
Summary and Conclusion:

In summary, we have decided to refuse this application for the following reasons: -

We cannot conclude that the proposal, when considered alone, will not adversely affect the integrity of the SAC. Soluble reactive phosphate levels within the final effluent, taking into consideration the level of treatment, are not sufficient enough to prevent further deterioration of the SAC. 
The applicant would therefore need to demonstrate that no phosphate could reach the SAC, have written confirmation of permission to discharge into/onto WG land and submit clarification on the volume calculations before we could consider granting a permit. It’s location within a phosphorus sensitive SAC catchment would therefore require a quantitative groundwater risk assessment to show they demonstrate no hydrological connectivity with the SAC river (River Usk) and meet nutrient neutrality. 
Reference is made in this document to various EU directives, which as implemented in UK domestic legislation are still applicable.
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